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STATEMENT 


ISSUED BY THE TRUSTEES OF THE 
CARNEGIE ENDOWMENT FOR INTERNATIONAL PEACE 
AT THE SEMI-ANNUAL MEETING HELD IN NEW YORK 

NOVEMBER 17, 1938 


The Trustees of the Carnegie Endowment for International Peace, in 
common with civilized peoples everywhere, are deeply shocked by the 
horrible results of aerial bombings during the hostilities now being 
waged and which have been waged in recent years, and cannot fail 
to record their solemn protest against the massacre en masse from 
the air of innocent men, women, and children, and the wanton 
destruction of private property of a non-military character. 

Simultaneously with the development of aerial warfare, efforts 
have been made through international agreements to limit its sphere. 
The Hague Conferences of 1899 and 1907 agreed to prohibit the 
launching of projectiles and explosives from balloons or by other 
methods of a similar nature. Again at The Hague in 1923, after the 
experiences of the World War, the delegates of the British Empire, 
France, Italy, Japan, the Netherlands, and the United States, pur- 
suant to a resolution of the Conference on the Limitation of Arma- 
ment at Washington in 1922, adopted a report which recommended 
that “‘aerial bombardment for the purpose of terrorizing the civilian 
population, or destroying or damaging private property not of 
military character, or of injuring noncombatants is prohibited.” 

The Trustees believe that these stipulations should be brought to 
public attention, and urge in the interest of the common humanity of 
all peoples and of the preservation of the civilization of all nations, 
that their governments and responsible public officials take steps 
to make effective the prohibition of the bombardment of civilian 
communities, including men, women, and children, in the course of 
hostilities, whether in formally declared war or otherwise. 
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PREFACE 


Recent developments in the Spanish civil war have given new 
impetus to the campaign in the United States for repeal of the 
embargo on arms to Spain, originally imposed by a special act of 
Congress on January 8, 1937, and subsequently by proclamation 
of the President in accordance with Section 1 (c) of the Neutrality 
Act of May 1, 1937. 

One of the leading advocates of repeal of the embargo is former 
Secretary of State Henry L. Stimson, whose letter to The New York 
Times on January 23, 1939, proposing the lifting of the embargo 
by Executive order of the President is republished in this issue of 
International Conciliation together with a presentation of the opposi- 
tion view by Martin Conboy, member of the New York bar. A third 
letter setting forth the opinions on the subject of two authorities 
on international law, Professor Philip C. Jessup of Columbia Uni- 
versity and Charles C. Burlingham, a former president of the Asso- 
ciation of the Bar of the City of New York, is included also. 

The remarkable appeal for the preservation of peace made to the 
leaders and people of Greater Germany on January 27 by eighteen 
eminent British citizens is republished in this document also through 
the courtesy of The New York Times. 

NICHOLAS MuRRAY BUTLER 


New York, February 10, 1939. 


tinct 





‘s 


—-SSe89SS SESESES ea ges Fosse es SesEgS 


ere enn 














117 


THE EMBARGO ON ARMS TO SPAIN 


TEXT OF LETTER ADDRESSED BY HENRY L. STIMSON 
TO THE NEw YORK TIMES, JANUARY 23, 1939! 


| have been asked for my views concerning the present situation 
in Spain and the duties of our own government and people toward 
that situation. The basic reasons which govern my views consist 
of simple and long-standing principles of American international 
conduct. They do not in the least depend upon ideological con- 
siderations which may or may not be involved in the conflict. On 
the contrary, they depend solely on the interest of our own country 
toward that conflict and its possible results. 

First: The republican government of Spain (commonly termed 
the Loyalist Government) has been recognized as the true gov- 
ernment of Spain by our government. The same decision has been 
reached by Great Britain, France, and a number of other countries. 
The principles upon which our government acts in making such a 
decision have been well understood since the beginning of our his- 
tory. They do not depend in any degree upon the internal structure 
of the government recognized or the domestic theories which control 
its relations to its citizens, whether they be Communist, Fascist, 
monarchical or democratic. 

Such ideological internal relations are exclusively a domestic 
matter for Spain itself, into which foreign governments should not 
intrude. That is a fundamental rule of international relations. Thomas 
Jefferson expressed it well as long ago as 1792: 


We certainly cannot deny to other nations that principle 
whereon our own government is founded, that every nation has 
a right to govern itself internally under whatever forms it 
pleases and to change these forms at its own will; and externally 
to transact business with other nations through whatever organ 
it chooses, whether that be a king, convention, assembly, com- 
mittee, president, or whatever it may be. (Jefferson to Pinck- 
ney: Works, Vol. III, page 500.) 


When our government several years ago through our President 
determined that the Spanish Government in question had control 
of the administrative machinery of the State with the general acquies- 
cence of its people and was able and willing to discharge international 


! Reprinted by permission from The New York Times, January 24, 1939. 
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and conventional obligations, that Spanish Government became to 
us and all our citizens the true government of Spain for the purpose 
of our respective international relations. By this decision we admitted 
it as a member of the family of nations which we recognized as our 
friendly neighbors in the world and vested it with all of the con- 
ventional rights and privileges which we accord to such friendly 
neighbors. 

Second: One of the most important of these rights which a State 
like Spain is entitled to expect from another government, which has 
recognized it as a friendly neighbor in the family of nations, is the 
right of self-defense against any future rebellions which may chal- 
lenge its authority. History shows that almost every State, including 
our own, sooner or later in its history has to meet with the hazard 
of domestic strife within its borders including an armed rebellion 
against its authority. In such a case the duty which the neighbor 
States owe to the member of the family whose authority has been 
challenged is perfectly well settled. It is that such a nation has 
the exclusive right to the friendly assistance of its neighbors by 
being permitted to purchase in their markets the necessary supplies 
and munitions for the purpose of putting down the rebellion; and 
further that no similar assistance shall be given to the rebels who 
have challenged its authority. Any such assistance to the rebels 
would be deemed a most unfriendly act—even a cause of war— 
against the mother State. 

Third: No nation has gone further than the United States in sus- 
taining this general right of a nation against which civil strife or 
rebellion has broken out. During our own great Civil War our Federal 
Government insisted that it alone had the right to purchase war 
materials in the world at large and made vitally needed purchases 
of war materials abroad. 

Had England undertaken to embargo arms to both the North 
and the South, the North might have lost the war.—Borchard, 

Neutrality for the United States, page 337. 


In the case of rebellions among its neighbor States, the United 
States has acted upon the same principle and has not only given 
assistance to their governments, but has refrained itself from giving 
and has prevented its nationals from giving aid to the rebels. By the 
Joint Resolution of 1912, applying to this hemisphere and somewhat 
more widely extended in 1922, our President has been authorized 
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to levy embargoes against supplying arms or munitions to rebels 
against the authority of friendly States. To mention only a few cases, 
such embargoes have been levied by our government in the case of 
rebellions against Cuba in 1912, Mexico in 1912, 1923, and 1929, 
Nicaragua in 1921 and Brazil in 1930. In these and other cases we 
have recognized it as our duty to assist the government and to pre- 
yent assistance from our markets reaching rebels against that 
government. 

Furthermore, in 1928 we executed and in 1930 ratified a general 
convention promulgated by the Sixth Pan-American Conference 
between the American Republics and covering generally this subject 
of the mutual rights and duties of States in the event of civil strife. 
This convention provided: 

Article 1. The contracting States bind themselves to observe 
the following rules with regard to civil strife in another one of 


them: 
a * * 

3. To forbid the traffic in arms and war material, except 
when intended for the government, while the belligerency of 
the rebels has not been recognized, in which latter case the 
rules of neutrality shall be applied. 


This treaty made the previously existing traditional practice a 
binding rule of conduct among its signatories. 

Fourth: During the Great War Secretary of State Lansing took 
occasion to point out why the United States was so insistent on 
maintaining this right of a government to buy arms and munitions 
in the markets of the world whether in cases of domestic strife or 
of general war. As he pointed out, it was because our nation, being 
a peaceful and generally unarmed nation, would have found any 
other rule of law most dangerous to its own safety. 


Secretary Lansing declared that the United States had from 
the foundation of the republic . . . advocated and practiced 
unrestricted trade in arms and military supplies, because it had 
never been the policy of the nation to maintain in time of peace 
a large military establishment or stores of arms and ammunition 
sufficient to repel invasion by a well equipped and powerful 
enemy, and that in consequence the United States would, in 
the event of attack by a foreign Power, be . . . seriously if 
not fatally embarrassed by the lack of arms and ammunition. 
. . . “The United States has always” (Lansing said) “‘de- 
pended upon’the right and power to purchase arms from neutral 
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nations in case of foreign attack. This right which it claims 
for itself, it cannot deny to others.’’ He contended that a nation 
whose policy and principle it was to rely upon international 
obligations and international justice to preserve its political 
and territorial integrity, might become the prey of an aggressive 
nation whose policy and practice it was to increase its military 
strength during times of peace with the design of conquest, unless 
the nation attacked could . . . go into the markets of the 
world and purchase the means to defend itself against the aggres- 
sor.—Hyde, International Law Chiefly as Interpreted and Applied 
by the United States, Vol. 2 at page 752. 


Fifth: Thus under the rules of international law governing cases 
of insurrection against a government whose status has been recog- 
nized by its neighbors, the government itself is the only party which 
will be permitted to purchase arms and ammunition abroad, and any 
assistance to the rebels would be a violation of such international 
law, an unfriendly act against their government. Until the insurrec- 
tion has progressed so far and successfully that a state of belligerency 
is recognized by the outside nations, no rules of neutrality apply. 
The only party recognized as lawful is the mother government at 
which the insurrection is aimed. In the case of Spain no such bellig- 
erency has been recognized by us or by Great Britain or by France. 
Under such circumstances any attempt to treat the situation as 
embodying the duty of neutrality is based upon a complete mis- 
conception of the rules of international law. Professor Edwin Bor- 
chard in his study on “ Neutrality and Civil Wars,’’ 31 American 
Journal of International Law, 304, 305, has thus expressed the situa- 
tion: 


International law requires the United States to treat the 
elected government of Spain as the lawful government of Spain 
and, until the belligerency of the Rebels is recognized, as the 
only government entitled to receive the assistance of the United 
States in suppressing armed opposition. . . . This [embargo 
against Spain] was thought to be neutrality legislation. But 
it seems more like the precise opposite. 


Sixth: The foregoing was the well-established practice of the 
world governing rebellions which occurred in the family of nations, 
when on July 19, 1936, the present revolt in Spain broke out against 
the republican government which we had recognized. Instead of 
following the rules of law which had theretofore been established 
with practical unanimity, a series of novel experiments were at- 
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tempted on both sides of the Atlantic. These have resulted in a 
complete reversal of the pre-existing law and practice. 

In Europe the conflict in Spain excited apprehension for fear that 
other nations might either be dragged in or voluntarily come in to 
fsh in troubled waters. The totalitarian States, both Fascist and 
Communist, were apprehended to be aggressive and likely to inter- 
yene. In fact, rumor attributed to them a share in the instigation of 
the Franco revolt. Accordingly in September, 1936, under the leader- 
ship of Great Britain, a special agreement of non-intervention was 
engineered among the neighboring nations to Spain in the hope that 
the conflict might be localized and the danger of its spread prevented. 
The first thing to be said about this agreement was that it was a 
complete abandonment of a code of practice which the international 
world had adopted through preceding ages as the best hope of achiev- 
ing the same purpose and minimizing the spread of disorder. Inter- 
national law is the product of the efforts and experience of the nations 
aimed to promote peace and stability. 

In the second place, however well intentioned it may have been, 
an experiment based upon the promises of the totalitarian States 
was more wishful than sensible. Those States had already progressed 
too far along the primrose path of treaty violation and the non-inter- 
vention agreement at once became a mockery and a failure. The 
only nations which have observed the non-intervention agreement 
have been the ones from whom the danger of intervention was not 
apprehended—Great Britain and France. Italy and Germany, while 
ostensibly accepting the obligation of the covenant, have continu- 
ously and flagrantly violated it. At the present moment Italy is 
openly avowing its effective participation on the side of Franco. She 
is openly pushing every effort to bring the strife to a conclusion in 
favor of the rebels. 

Thus the non-intervention agreement has simply resulted in clos- 
ing to the recognized government of Spain those world markets for 
supplies and munitions which under the law of nations she had a 
tight to depend upon and to have open to her purchases. It has not 
prevented supplies from going to the rebels who, under international 
law, have no right to them. Not only have the rebels been receiving 
arms and munitions, but, as everybody now knows, they have actu- 
ally received organized Italian troops in large quantities conducting 
for them a very large share of the fighting. 
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Seventh: On our side of the Atlantic there has been even less 
. excuse for a departure from law, for we have been far remote and 
our interests were very unlikely to be seriously affected by the war 

i | in Spain. If we had continued our former practice and permitted 
; | the government of Spain to make purchases in this country of arms 
} and munitions, as we had done in the many cases which I have cited, 

t there was no real danger that those purchases would have aroused 

. | : . any resentment against us from,which we need have any apprehen- 
ae sion. As a matter of fact, our government has continued under our 
i Silver Purchase Law to make large purchases of Spanish silver from 
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the Spanish Government which undoubtedly have assisted that 
government in its conduct of the war. Such purchases have not even 
attracted attention in the press, let alone aroused hostile acrimony 
: against us. 

| In any event, we should have been following the law and could 
have given critics a perfectly good reason for our action. To assert 
i | that such a course of self-respecting adherence on our part to a his- 


toric policy of international law could have dragged us into war in 


. yy Europe does not speak well for the balanced judgment of those who att 
i} make the assertion. tio 
Hi i | But our Congress, not altogether unnaturally, may have been it | 
in influenced by a desire to support the objectives of the Non-Interven- itt 
. i tion Agreement which had just been entered into in Europe, and at tor 
| | iW that time Congress may not have foreseen that this agreement would tra 
| | not be faithfully observed. Congress may not have foreseen that «gu 
| instead of becoming a means of equal treatment toward both sides «OPT 
1 of the combatants in Spain, it would become an engine of glaring pri 
favoritism towatd one side alone—the Rebele—and that the legiti- | aa 

iH mate Spanish Government which by law was the only side entitled ‘ ille 

| | { to buy arms would eventually become the only side which was unable a fro 

: | to buy arms. At all events our Congress in January, 1937, passed ' I 

i a temporary resolution applying an embargo to the sale of arms to ; its 

: both the combatants in Spain. And on May 1, 1937, this temporary its 
i 

| language of that resolution the exportation of munitions to any for- our 

eign State was prohibited on a proclamation by the President that ] 

a “a state of civil strife exists . . . and that such civil strife is of a im, 
\ magnitude or is being conducted under such conditions that the e 


| 
| | resolution was superseded by Public Resolution No. 27. By the 
export of arms . . . would . . . endanger the peace of the 
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United States.’’ On the same day, May 1, 1937, the President im- 
the present embargo against Spain. 

Eighth: The results have shown how futile as well as dangerous 
novel experiments in international law can be. The United States 
on its part has abandoned a traditional policy to which for a cen- 
tury and a half it had carefully adhered as a means of protecting 
the peace and stability of nations which, like itself, preferred to 
live not armed to the teeth. It is likely sorely to rue the day when 
that principle was abandoned and when it consented to a new prece- 
dent which may hereafter weight the scale in favor of a militaristic 
and thoroughly armed nation. 

On the other hand, the progress of events during the past two 
years in Spain has served to demonstrate the vitality of the Loyalist 
Government and thus has tended to confirm the correctness of our 
government’s decision when we recognized that Loyalist Govern- 
ment as representative of the people of Spain. 

To an extent which probably few anticipated, that Loyalist Gov- 
ernment has succeeded in defending itself not only against a surprise 
attack by its own rebellious army, but against a powerful combina- 
tion of aggressive interveners by land and sea and air. By so doing 
it has furnished strong evidence of its vitality and of the fact that 
it must be supported by the great mass of the people within its terri- 
tory. Starting without an army of its own, forced to organize and 
train its raw militia, conspicuously lacking in the powerful modern 
guns, planes, and other munitions which have been available to its 
opponents, it has for many months been putting up a most sur- 
prising and gallant defense against opponents who have had every 
advantage in the way of land and naval organization and who are 
illegally aided both on land and on sea by powerful organized forces 
from Italy and Germany. 

If this Loyalist Government is overthrown, it is evident now that 
its defeat will be solely due to the fact that it has been deprived of 
its right to buy from us and other friendly nations the munitions 
necessary for its defense. I cannot believe that our government or 
our country would wish to assume such a responsibility. 

Ninth: In short, I have come to the conclusion that the embargo 
imposed under the resolution of May 1, 1937, should be at once 
lifted by the President. By its terms I believe he has the power to 
take such action. The change in the international situation during 
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the past two years would justify such action by him. The embargo, 
which by the terms of the law authorizing it was intended as a pro- 
tection against conditions which would endanger the peace of the 
United States, is now shown by the events of the past two years to be 
itself a source of danger to that peace. Any danger that may come 
to the people of the United States from the situation in Spain would 
arise not from any lawful sale of munitions in our markets to the 
Government of Spain, but from the assistance which our embargo 
has given to the enemies of Spain. It is the success of the lawless 
precedents created by those enemies which would constitute our real 
danger. There is no reason why we should ourselves facilitate and 
accentuate that danger. There is still less reason why we should 
violate our own historic policy to do so. The prestige and safety of 
our country will not be promoted by abandoning its self-respecting 
traditions, in order to avoid the hostility of reckless violators of 
international law in Europe. 


Text oF LETTER ADDRESSED BY MARTIN CONBOY 
To THE NEw YorRK TIMES, JANUARY 24, 1939? 


In his letter to The New York Times published in your issue of to- 
day, Mr. Henry L. Stimson presents his views “concerning the present 
situation in Spain and the duties of our own government and people 
toward that situation.’’ He adds that ‘the basic reasons which gov- 
ern my views consist of simple and longstanding principles of Ameri- 
can international conduct,’’ and he advocates the lifting of the 
embargo on arms to Spain by Presidential proclamation. My own 
view of the matter differs in that I consider the American reason 
for keeping the Spanish embargo is that it conforms to our national 
neutrality policy and further, that, irrespective of whether it should 
or should not be maintained, the embargo can only be removed by 
the repeal by Congress of a joint resolution of Congress adopted on 
January 8, 1937. 

The neutrality policy of this country was established when the 
United States were formed as a separate nation. The policy was 
declared by the first President of the United States. It was enacted 
in one of the first laws adopted by the Congress of the United States. 
The policy has never been narrowed. Whenever there have been 

* Reprinted by permission from The New York Times, January 26, 1939. 
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any modifications of it they have all been by way of enlargement 
to make it more effective. 

The policy has been extended to include the prohibition of the 
sale of arms and munitions of war. Coming to recent instances, the 
neutrality law, passed August 31, 1935, made the export of arms, 
ammunitions and implements of war from the United States to 
any belligerent State unlawful whenever the President found that 
there existed a state of war between two foreign States. Within a 
month after this enactment the Italian attack on Ethiopia began. 
On October 5, 1935, President Roosevelt issued two proclamations, 
one forbidding shipment of munitions to the belligerents, the other 
giving notice that American citizens could travel on belligerent ships 
only at their own risk. 

When civil war broke out in Spain, July, 1936, the President had 
no authority to lay an embargo on the exportation of munitions and 
implements of war to Spain for the use of either side, because the 
then existing neutrality legislation did not apply to a condition of 
civil war. 

Nevertheless, the established policy of the United States was 
opposed to such traffic and, accordingly, on August 7, 1936, the 
Assistant Secretary of State informed all American consular repre- 
sentatives in Spain that “in conformity with its well-established 
policy of non-interference with internal affairs in other countries, 
either in time of peace or in the event of civil strife, this government 
will, of course, scrupulously refrain from any interference whatsoever 
in the unfortunate Spanish situation.’’ No licenses were issued by 
the Federal Munitions Control Board and none, in fact, was sought, 
until December, 1936. Then an American company applied for a 
license to export airplanes and engines to the Loyalist Government 
of Spain. The board, which had refused licenses for the exportation 
of arms and munitions to Italy and Ethiopia during the war between 
those countries, was without authority in law to refuse licenses to 
ship such articles to Spain. 

The editor of The British Year Book of International Law, 1937, 
commenting upon this situation, says: 

With evident regret, therefore, the board felt obliged to issue 
the licenses in the present case, and it did so. The President 


publicly expressed his disapproval of the action of the Cuse 
Company in refusing to comply with the government’s non- 











126 


intervention policy, although he admitted that the company 
was within its legal rights in shipping the airplanes and engines 
to the Spanish Government. At the same time he caused the 
various governments of Europe most directly concerned to be 
informed of his sincere regrets and of the intention of the gov- 
ernment of the United States to continue to pursue a policy 
of strict neutrality in the present civil war. 


The President publicly characterized as “unpatriotic” such ship- 
ments as had been made and deprecated “the unfortunate non- 
compliance by an American citizen with this government’s strict 
non-intervention policy.” 

Thereupon, on January 8, 1937, Congress passed a joint resolu- 
tion. This is a special act to stop the exportation of arms and muni- 
tions to Spain. It is founded on the well-established policy of the 
United States which had been violated by the shipments made before 
there was any statute prohibiting them. It reads: 

That during the existence of the state of civil strife now 
obtaining in Spain it shall from and after the approval of this 
resolution, be unlawful to export arms, ammunition or imple- 
ments of war from any place in the United States to Spain or 
to any other foreign country for transshipment to Spain or for 
use of either of the opposing forces in Spain. 


The embargo specifically laid by this resolution can be lifted only 
upon proclamation by the President that the state of war has ceased 
to exist. 

The next step in the expression by Congress of our well-established 
principle of neutrality was the writing into our neutrality statute 
by joint resolution adopted May 1, 1937, of a general provision 
relating to civil strife in any foreign country. The President was 
thereby authorized to establish an embargo by proclamation upon 
a finding by him that a state of civil strife existed in such country 
and “that such civil strife is of a magnitude or is being conducted 
under such conditions that the export of arms, ammunition or im- 
plements of war from the United States to such foreign State would 
threaten or endanger the peace of the United States. ”’ 

Upon the same day the President, acting under the authority of 
that joint resolution, issued a proclamation with relation to Spain 
admonishing all citizens and residents of the United States to ab- 
stain from the exportation of arms, ammunitions, or implements of 
war from any place in the United States to Spain or to any other 
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State for transportation to or for the use of Spain under the penalties 
provided for in this statute. This proclamation had no effect upon the 
embargo existing under the joint resolution of January 8, 1937, ex- 
cept to permit the President to invoke certain administrative powers 
given him by the later resolution which had not been contained in 
the earlier one. 

Mr. Stimson, in his letter to The Times, refers to the joint resolu- 
tion of January 8 as a “temporary resolution’ which he says “was 
superseded”’ by that of May 1. Upon that assumption he continues 
by saying that “the embargo imposed under the resolution of May 1, 
1937, should be at once lifted by the President. By its terms I believe 
he has the power to take such action.’’ But Mr. Stimson ignores the 
fact that the President has not the power to lift the embargo which 
was imposed by Congress in its joint resolution of January 8, 1937, 
until the state of civil strife has ceased in Spain. 

Secretary of State Hull, undoubtedly with the advice of the emi- 
nent legal staff in his office and probably also under the advice of the 
Department of Justice, wrote, on March 21, 1938, to the president 
of the Foreign Policy Association, New York, the following: 


It is manifest that the state of civil strife in Spain described in 
the joint resolution of Congress of January 8, 1937, has not ceased 
to exist. Accordingly, even if the proclamation of the President 
of May 1, 1937, were to be revoked (lifting the embargo under 
the general resolution of that date), the prohibition upon the 
export of arms, ammunition and implements of war to Spain 
laid down in the joint resolution of Congress approved Jan- 
uary 8, 1937, would still remain in effect. 


This conclusion necessarily follows from the well-settled rule of 
statutory construction that, when there are two statutes upon the 
same subject, the earlier being special and the later general, the 
special statute remains in force in the absence of an express repeal 
or absolute incompatibility. 

Mr. Stimson stresses what he claims to be the duty of this country 
toward “the recognized government of Spain.” In his argument 
based thereon he ignores the purpose of our neutrality policy, which 
is to keep us out of European disputes. It does not make the slightest 
difference whether the situation is a state of war between two nations 
or a state of civil war, where aiding, by supplying arms to either or 
both parties to the war, will be productive of danger to our peace. 








128 


There is a condition of civil war in Spain. After two years of fight- 
ing the Insurgents are in control of thirty-five of the fifty provinces 
in Spain and more than half of the population of the country is 
within the territory they control. Sympathy with one side or the 
other has no more to do with the invocation and applicability of 
our policy than would sympathy as between two warring nations, 
When two nations are involved in war it makes no difference, so far 
as our policy is concerned, whether we sympathize with one or the 
other. Our neutrality policy is to assist neither. 

This is not the first time the United States has been urged to 
adapt its neutrality policy to the preference of some of our citizens 
for one or other of foreign combatants. Washington had to face 
exactly that difficulty. France had been on our side in the Revolu- 
tion. France, at war with England afterward, presumed upon that 
friendship by acts inconsistent with our neutrality. And Washington 
refused to have our policy of neutrality so invaded. 

So, likewise, when a condition of civil strife exists, our established 
policy of neutrality is equally applicable. The converse of neutrality 
is assistance to one or another of the belligerent parties. In short, 
the change demanded by those who favor the lifting of the present 
embargo under the circumstances would mean an affirmative act 
of aid and assistance in favor of one of the belligerent parties as 
against the other. 

In the present instance, insistence upon maintenance of the in- 
tegrity of our well-established policy of neutrality and upon the 
lack of power of the President to lift the embargo imposed by Con- 
gress in its resolution of January 8, 1937, need not preclude us from 
inquiring whether, if the matter were one of mere temporary ex- 
pediency, the President was well advised in affirming that the export 
of arms and munitions does tend to threaten or endanger the peace 
of the United States. 

Within limits, there can be no complaint against those who hold 
that the cause of one of the parties to the civil strife in Spain is 
better than the cause of the other party. Those who are endowed 
with sight and hearing are aware that the minds of men and women 
are occupied with the relative merits of the various political cults 
now popular in Europe. 

Where might this lead us? Congress knew by experience how easy 
it is for the acts of citizens to get us into a situation in which the 
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peace of the United States would be endangered. How to avoid being 
led into a situation of that kind was a more difficult problem. 

We had been in very much the same position twenty years before, 
when the World War started in 1914. We knew the United States 
had no part in the maneuvers that precipitated the declaration of 
war. And we knew, also, that partly through what we did ourselves, 
and might have refrained from doing, we were drawn irresistibly 
into the war before it ended. 

Just how and why the United States did get into the Great War 
has been the subject of innumerable volumes. But there were some 
facts concerning which Congress could not be in doubt. 

We did take contracts for arms and munitions and whether by 
our own choice or because the control of the seas left us no choice, 
we did supply, without limit or restraint, arms, munitions, contra- 
band of war, to one set of contestants. We did take pay for all this in 
securities of one set of belligerents. And we thereby exposed our- 
selves to the enmity of the other side. We had made ourselves in their 
eyes their potential enemies, and were exposed by our own acts to 
retaliation by them if the end of the war left them in position to 
retaliate. 

When we had been drawn into the war by the inexorable logic of 
events and had come out of it as participants in victory, we found 
we were left with billions of debt. We paid, or we are still paying, 
a large portion of the cost of the war. What we lost in lives and in 
the wrecked lives of our wounded, and in the care of these latter, 
likewise, go into the account, 

We achieved nothing for ourselves, nor did we succeed in bringing 
peace to Europe as was evident in 1935, and is still more evident now. 

Congress surely was justified in insisting that we must try to 
avoid like consequences of avoidable errors. They thought it well, 
while we could still do so without being under the influence of the 
passions that such a war in Europe must engender among us, even 
if we were not participants, to take thought about those actions 
of our own that could be identified as having in any considerable 
measure been contributory factors to our entry into that war. 

The legislation that resulted in 1935, amplified in 1937, undoubt- 
edly represented the sober judgment of the American people. 

We made these enactments in development of our well-established 
policy, to safeguard the peace of the United States. We made them 
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because we concluded, by our costly experience, that our established 
policy had to be extended. 

We abandoned the profitable business of selling arms and muni- 
tions. We abandoned the more deceptive expectation of profits 
from lending money on government securities. We put behind us 
the indignation aroused by loss of lives that came from traveling 
on ships of belligerent nations. We cut clear of all the disputes that 
came when a neutral nation tried to maintain its place on the sea 
against the action of belligerents. And we decided that the favor 
and profit to be drawn from belligerents benefiting by our arms, 
munitions, and credits was too dearly bought at the price of the 
threat and danger to the peace of the United States involved in such 
transactions. 

It is true that in the neutrality legislation of 1935 and 1937 the 
major preoccupation of Congress was directed to the possibility of 
a world war. But, as long ago as 1912, having in mind the supreme 
desirability of peace in this hemisphere, Congress provided for 
embargoes upon the exportation of arms or ammunition ‘ whenever 
the President shall find that in any American country conditions of 
domestic violence exist which are promoted by the use of arms or 
munitions of war procured from the United States.”’ 

By an amendment of 1922, the resolution was extended to in- 
clude, in addition, “any country in which the United States exercises 
extraterritorial jurisdiction,” and the President’s authority was 
broadened by authorizing him to include cases where conditions of 
domestic violence “‘are or may be”’ promoted by the use of munitions 
procured from the United States. 

Under this law proclamations have been issued prohibiting ship- 
ments of arms to Mexico, to China, to Honduras, to Cuba, to 
Nicaragua, and to Brazil. 

On May 28, 1934, the sale of arms and munitions of war to Para- 
guay and Bolivia, then engaged in armed conflict in the Chaco, was 
prohibited. 

When these laws were adopted the United States was not the 
only possible purveyor of arms and munitions. But the United States 
did not make its policy contingent upon adoption of the same policy 
by others. 

Need we be surprised, therefore, that when the Spanish civil war 
developed Congress expressed no concern for the fact that arms 
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and munitions could be purchased elsewhere by one or both of the 
parties to the civil strife. The peace of the United States was held 
to be of greater importance than the competition in manufacture 
and sale of arms. 

We are to suppose that Congress had in mind something other 
than a theoretical gesture, and that the President when he said he 
found a condition that would threaten and endanger the peace of 
the United States if we sent arms to Spain meant just what he said. 

There is no need for doubt on that point. 

There were present all the elements necessary to ‘threaten and 
endanger the peace of the United States” sooner or later, and to 
threaten and endanger it not in relation to Spain alone but to the 
much more potent forces that have transformed all Europe into 
armed camps. 

So far as the United States could go to avoid being drawn into 
danger by acts of its own, Congress and the President were bound 
to go, and the people of the United States resolutely desired them 
to go. 

If we were to seek evidence that the precautions then taken were 
well advised, we have only to recall the bare outlines of what has 
happened since. A Norwegian ship had been sunk in December, 1936; 
a French ship bombed in January, 1937; three British ships in Feb- 
ruary, and two French ships in March. The bombing of French and 
British ships in the harbors of Barcelona and Valencia has been a 
frequent feature of the news during the past two years. 

We in the United States can be well content to have no immediate 
interest in such news. Nor can we limit this consideration to the 
civil strife in Spain as a separate entity. We must recall that week 
in September last when peace and war hung in the balance, and when 
the frontier between France and Spain was plainly marked as one 
of the battlegrounds included in the plans of the two great rival forces 
that from hour to hour seemed likely to be engaged in a conflict by 
which European civilization would have been destroyed. 

The threat of general war has not yet passed. And yet, with that 
danger facing us, with the prospect that the utmost exertion may be 
required to maintain the security of the United States in the midst 
of a toppling civilization, there are those who seriously, and with 
unaccountable insistence, demand that our well-established policy 
shall now be reversed. 
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It is demanded that legislation designed to keep this nation at 
peace shall be replaced by legislation that would lead to our again 
being trapped into war. 

In my humble judgment, the people of the United States will 
have none of it. 

Conditions that “would threaten and endanger the peace of the 
United States” are not to be lightly passed over, even if the desire 
of those who seek the change is to improve the chances of one of the 
contending elements in the Spanish strife. 

Our preferences, either as to Spain or as to the world at large, 
may be as the poles apart, but when it comes to endangering delib- 
erately the peace of the United States over the quarrels of other 
peoples, the solid good sense of the American people is certain to 
prevail. 


TEXT OF LETTER ADDRESSED BY PHILIP C. JESSUP AND CHARLES 
C. BURLINGHAM TO THE NEW YorRK TIMES, JANUARY 30, 1939 


Martin Conboy’s letter, published in your issue of January 26, 
contains statements which cannot remain unchallenged as a basis 
for the immediate policy of the United States toward Spain or for 
the future policy of this country. Mr. Stimson’s letter which Mr. 
Conboy seeks to rebut is in itself the answer to some of Mr. Conboy’s 
arguments, but others of them are directed to points on which Mr. 
Stimson did not elaborate. 

Mr. Conboy starts from the fundamental fallacy that the existing 
embargo on exportation of arms to Spain rests upon the historic 
neutrality policy of the United States. It is surprising that so able 
a lawyer should be thus misled by the popular misuse of the con- 
fusing and inaccurate label of “ Neutrality’”’ Act which has been 
pinned on the Joint Resolution of May 1, 1937. The Joint Resolu- 
tion of January 8, 1937, dealing specially with Spain is not even 
popularly called a “neutrality act” and cannot be so considered. 

It is elementary that the historic neutrality policy of the United 
States formulated by Washington and Jefferson was designed to 
protect the rights and to enforce the duties of the United States 
when we were neutral during a foreign war. The Spanish Arms Em- 
bargo Resolution sought neither to protect neutral rights nor to 

* Reprinted by permission from The New York Times, January 31, 1939. 
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fulfil neutral duties. Our neutrality statutes as enacted from the 
earliest days of this country down to the present do, of course, apply 
to civil wars, but—with the exception of provisions to prevent or- 
ganizing hostile expeditions in our country—only when the United 
States has recognized the belligerency of the contending forces. 

Neither the United States nor other governments have recognized 
the belligerency of the Franco or the Loyalist forces. We know that 
Franco has repeatedly sought to obtain such recognition and that it 
has constantly been denied to him. When there is no belligerency 
there is no neutrality and when there is no neutrality there is no 
neutral duty or neutrality policy. 

In 1895 Attorney General Harmon gave an opinion concerning 
the shipment of arms to Cuba, where there was then a rebellion 
against Spain. He told the Secretary of State: 


International law takes no account of a mere insurrection, 

confined within the limits of a country, which has not been 
rotracted or successful enough to secure for those engaged in 

it recognition as belligerents by their own government or by 
foreign governments. . . 

Neither Spain nor any “other country has recognized the 
Cuban insurgents as belligerents. They are, therefore, simply 
Spanish citizens with whom Spain is dealing within her own 
borders, and the fact that, by common report, they are engaged 
in armed resistance to her authority is merely a circumstance 
of suspicion to be considered in any inquiry which may be had 
concerning the conduct of persons within the United States 
who may be suspected of hostile intentions toward Spain. . . 


Substitute “Franco” for ‘‘Cuban” and that opinion is applicable 
to the existing situation in Spain. Similarly, when civil war was 
raging in Mexico in 1912, Secretary Bryan wrote to the Mexican 
Ambassador as follows: 


I am constrained to cal! to your attention the obvious 
fact that since there is now no recognized state of belligerency 
in Mexico, the rules and laws governing warfare and the con- 
duct of neutrals are not involved. In other words, under the 
present situation, so far as the commerce of Mexico with other 
countries is concerned, the status is one of peace and no inter- 
diction of any kind exists against commerce in any form outside 
the jurisdiction of Mexico. 

The duties of neutrality under the law of nations cannot be 
either expanded or constricted by national legislation. 
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These statements represent the traditional policy and the sound 
legal position of the United States in regard to foreign civil wars. 
There have been a large number of revolutions and civil wars in 
European countries since the United States became a nation, but in 
no one of them have we adopted an embargo act like the Joint Resolu- 
tion of January 8, 1937. Far from being consistent with traditional 
American policy, it is a distinct departure from it. 

In regard to Latin-American civil wars, our policy has been dif- 
ferent; but it by no means fits the picture which Mr. Conboy paints, 
He refers to the Joint Resolution of 1912 which empowered the 
President to impose embargoes upon shipments of arms to Latin- 
American countries in which civil war existed. He refers also to the 
amendment of 1922 which extended this power to cover countries in 
which we have extraterritorial rights—notably China. 

He apparently failed to notice Mr. Stimson’s brief sketch of the 
actions taken under those resolutions. Nor did Mr. Conboy point 
out the fact that in most instances those embargo acts have been 
applied to help the recognized government to put down the rebellion. 

President Taft used the Joint Resolution of 1912 shortly after its 
passage to help the recognized government of Mexico and to keep 
supplies from going to the rebels. In 1914, President Wilson raised 
the embargo when he found that it hampered the Carranza govern- 
ment from getting arms across the American border while his op- 
ponent, Huerta, controlling the Atlantic ports, was able to import 
them freely from Europe. This is a clear analogy to the present Span- 
ish situation in which Franco, controlling the coast, imports his arms 
from Italy and Germany. 

Under President Coolidge, the United States sold arms to the 
Mexican Government while forbidding shipments to the Mexican 
revolutionists. Secretary Hughes declared that “the refusal to aid 
the established government would have thrown our moral influence 
upon the side of those who were challenging the peace and order of 
Mexico and we should have incurred a large responsibility for the 
consequent disturbances. We were . . . exercising our undoubted 
right to sell arms to the existing government.”’’ Secretary Kellogg 
followed a like course. 

In 1926, President Coolidge, when civil war broke out in Nica- 
ragua, first embargoed all shipments to that country, but when he 
found that the revolutionists were obtaining arms from other coun- 
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tries, he informed the recognized Nicaraguan Government that 
licenses would be issued for shipments of arms to it. “It would be 
thoroughly inconsistent,’’ he told Congress, ‘‘for this country not 
to support the Government recognized by it while the revolutionists 
were receiving arms and munitions abroad.” 

In 1930 the United States followed the same policy in regard to 
Brazil, Secretary Stimson declaring that it was ‘‘our regular action 
under similar circumstances. . . . We are acting according to 
general principles of international law. Those principles declare that 
where we are in friendly relations, through diplomatic channels, 
with a government which has been recognized as the legitimate 
government of a country, that government is entitled to the ordinary 
rights of any government to buy arms in this country; while the 
people who are opposing and trying to overthrow that government 
and are not yet recognized as belligerents are not entitled to that 
ee 

This action was justified by the Pan-American Treaty signed at 
Havana in 1928 and since ratified by the United States. This treaty 
is not mentioned by Mr. Conboy, although it was mentioned by 
Mr. Stimson, Spain, to be sure, is not a party to it and it therefore 
does not control the action of the United States with respect to Spain; 
but it is none the less a convincing illustration of our policy on this 
subject. 

By the treaty we agreed ‘to forbid the traffic in arms and war 
material, except when intended for the government, while the bel- 
ligerency of the rebels has not been recognized, in which latter case 
the rules of neutrality shall be applied.” 

To summarize, it may be said that the policy of the United States 
in foreign civil wars has been— 

When the civil war was in Europe, to do nothing in the way of 
restricting the commerce in arms; 

When the civil war was in Latin America, to prevent arms from 
reaching the rebels but to help the recognized government to obtain 
them. 

Why then did Congress pass the Spanish Arms Embargo Resolu- 
tion of January 8, 1937? Secretary Hull has authoritatively stated 
the reason in his letter to Senator Pittman on May 12, 1938. In that 
letter he referred to the formation in Europe of the Spanish Non- 
Intervention Committee. The law of January 8, 1937, was designed 
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to enable the United States to assist in this policy of non-interven- 
tion. As Mr. Stimson pointed out, the non-intervention agreement 
was “flagrantly violated” by Italyand Germany and “at once became 
a mockery, and a failure.’’ The specific reason for passing a law con- 
trary to our historic policy has therefore ceased to exist. 

Mr. Conboy also takes up the Joint Resolution of May 1, 1937, 
commonly miscalled the “ Neutrality Act.’’ Mr. Stimson in his letter 
gave his opinion that this general law, which provides for all cases of 
civil strife that may affect the peace and safety of the United States, 
superseded the specific resolution of January 8 which applied only 
to the Spanish civil war. 

This opinion Mr. Conboy sweeps away by invoking a canon of 
statutory construction that a general law does not repeal a special 
law “in the absence of an express repeal or absolute incompatibility.” 
But canons of construction are not absolute rules of law; they are 
only generalizations designed to aid courts in determining legislative 
intent. Moreover, the canon invoked by Mr. Conboy cannot be 
stated in such sweeping terms. 

The Supreme Court of the United States has said that “if the 
latter act covers the whole subject of the first, and embraces new 
provisions plainly showing that it was intended as a substitute for 
the first act, it will operate as a repeal of that act.” (United States 
v. Tynen, 11 Wall. 88.) 

The standard treatise on statutory construction quotes the follow- 
ing as a summary of the general principle touching implied repeals: 
“Where the later or revising statute clearly covers the whole subject- 
matter of antecedent acts, and it plainly appears to have been the 
purpose of the Legislature to give expression in it to the whole law 
on the subject, the latter is held to be repealed by necessary implica- 
tion.” (Sutherland, Volume I, p. 465.) 

It seems clear that the law of May 1, 1937, did cover the whole 
subject of civil strife in foreign countries which had been dealt with 
in a particular way in the preceding law of January 8. 

The Supreme Court has also declared that “As a general rule it 
is not open to controversy, that where a new statute covers the 
whole subject-matter of an old one, adds offenses, and prescribes 
different penalties for those enumerated in the old law, that then 
the former statute is repealed by implication; as the provisions of 
both cannot stand together.”” (Norris v. Crocker, 13 Howard 429.) 
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The law of May 1, 1937, changes the penalties prescribed in the 
law of January 8 by adding to them a provision for the forfeiture of 
the property exported in violation of the law and of the vessel or 
vehicle containing the same. It also, by Section 6, makes it a penal 
offense for an American vessel to carry the arms, etc., enumerated 
in the President’s proclamation. Furthermore, the law of January 8 
empowers the President to put an end to the embargo only when he 
finds that ‘‘the state of civil strife now obtaining in Spain’ has 
“ceased to exist.’’ On the other hand, the law of May 1 authorizes 
the President to repeal the embargo if he finds that a state of civil 
strife still exists but that the character of that strife has changed. 

What is the evidence of the intent of Congress? The so-called 
“Neutrality’’ Acts of 1935 and 1936 dealt only with international 
wars, not with civil wars. When the Spanish war broke out, there- 
fore, our statutory law was not applicable and for the reason already 
stated Congress passed the Spanish Embargo Act of January 8, 1937. 

In reporting to the Senate the bill which became the so-called 
“Neutrality ’’ Act of May 1, 1937, the Senate Foreign Relations Com- 
mittee said that the new bill ‘does extend the provisions of the exist- 
ing law to foreign States wherein civil strife exists of such a magnitude 
and conducted under such conditions that the export of arms, am- 
munition and implements of war from the United States to said 
foreign State would threaten and endanger our peace.’’ 

The provisions of the resolution of May 1, 1937, were evidently 
designed to prescribe the rules to be followed in all cases of civil strife 
and those rules were different from those in the resolution of January 
8. The President must have assumed that this law of May 1, 1937, 
superseded and repealed the law of January 8. That earlier law had 
itself imposed an embargo on shipments of arms to Spain and had 
specified the articles embargoed. Yet on May 1, the day the later act 
was passed, the President issued his proclamation under the law of 
that date. The proclamation declares that: 

“Whereas Section 1 of the Joint Resolution of Congress approved 
May 1, 1937 . . .” authorizes him to proclaim an embargo when 
civil strife in a foreign state is of such character as to make it neces- 
sary to preserve the peace of the United States, therefore, he finds 
that the civil strife in Spain was of the character contemplated by 
the law, and accordingly he proclaimed an embargo. He specifically 
enumerated, as required by the law of May 1, the articles which 
were covered by the proclamation. 
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If the embargo imposed by the law of January 8, 1937, was still in 
force after May 1, why should the President proclaim another em- 
bargo? And if the law of January 8 still controlled the situation 
regarding exports to Spain, how could the President add many new 
articles which that law did not ban when that law gave him no au- 
thority to change the lists? 

The conclusion is inevitable that the President believed that the 
law of May 1 superseded the law of January 8, as Mr. Stimson claims 
that it did. No Congressional voice was raised in opposition to that 
conclusion thus publicly evidenced. Great weight, says the Supreme 
Court, ‘will be given to the contemporaneous construction by de- 
partment officials, who were called upon to act under the law and 
to carry its provisions into effect.” (United States v. Hill, 120 U.S, 
169.) The President’s action was contemporaneous and outweighs 
the contrary position publicly announced ten months later by Secre- 
tary Hull. 

One further point: the law of May 1, 1937, provides that “ when- 
ever, in the judgment of the President, the conditions which have 
caused him to issue any proclamation under the authority of this 
section have ceased to exist, he shall revoke the same. . . .” 

As already pointed out, the conditions which caused him to issue 
his proclamations were the existence of the Non-Intervention Com- 
mittee in Europe and the belief that the United States might be- 
come involved if it stood out against that cooperative effort and thus 
caused its defeat. 

The effort has been defeated by Mussolini and Hitler; the basic 
conditions have changed and the revocation of the embargo by the 
President would be fully in accord with the statute. It would further 
mark a return to our historic policy of avoiding intervention in Eu- 
ropean civil wars by following a strict hands-off policy instead of 
taking affirmative action which, as events have demonstrated, in- 
evitably affects the outcome of a struggle in which we profess not 
to be concerned. 
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APPEAL TO GERMANY BY EMINENT BRITONS 


MANIFESTO ON PEACE AND COOPERATION 
BY EIGHTEEN PROMINENT BRITISH CITIZENS 
JANUARY 27, 1939* 


A spirit of uneasiness broods over the world. Men and women in 
every country are uncertain what the next weeks and months may 
bring. 

They see huge armaments piling up on every side. They see plans 
being made for civilian defense and they realize only too vividly 
that war under modern conditions between highly organized States 
can bring no good, but only death and destruction to countless homes 
irrespective of age or sex. 

They see our civilization, to which men and women of all classes 
and in all countries have contributed, threatened with the greatest 
catastrophe in human history. 

It is time, if we are not to be too late, that men of good will who 
value the fruits of civilization, who have no hatred or spirit of 
revenge in their hearts and who desire in all sincerity to live on terms 
of friendship with their fellow men in every country, should speak 
across the frontiers to those who feel as they do in order that they 
may use together their gifts of heart and mind to cooperate in pre- 
venting the supreme catastrophe and in breaking down the artificial 
barriers of hatred by which we are in danger of being divided. 

We in Britain have no desire to dictate to others. While resolutely 
determined to maintain our own liberty, we stand for peace—a 
peace of equality for all and of justice for all. We stand for the rule 
of law in the relations between States—the only basis on which our 
civilization can be preserved. 

We recognize that no civilization if it is to survive can be static, 
but no nation will find a lasting solution of its problems save in a 
spirit of cooperation with others. 

We appeal above all to the leaders and people in the Great German 
Reich at this moment of power and influence in their history. We 
appeal to them to use those great gifts by which they have for cen- 
turies enriched our common heritage in all fields of human knowledge 
and activity and to join with us in a supreme effort to lay the specter 
of war and enmity between nations and, in the spirit of free and 
‘Reprinted by permission from The New York Times, January 28, 1939. 
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willing cooperation by which alone can their needs and ours be satis- 
fied, to build with us a better future so that we may not only preserve 
civilization but hand it down to our children enhanced by our 


experience. 
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